
6-7600-14535-2

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE METROPOLITAN COUNCIL

In the Matter of the Metropolitan
Significance Review of the Proposed
Black Dog Amphitheater Project

FIRST PREHEARING ORDER

A prehearing conference in this matter was held on October 24, 2001 before
Allan W. Klein, Administrative Law Judge, at the Metropolitan Council’s offices in St.
Paul.

Appearing on behalf of the City of Bloomington, a Requester, was David
Ornstein, City Attorney.

Appearing on behalf of the Bloomington Amphitheater Coalition (BAC),
Requester, was Brian T. Carlson.

Appearing on behalf of Citizens Alliance for Responsible Ecology (CARE), a
Requester, was Thomas N. Twaites.

Mr. Carlson and Mr. Twaites were advised during the proceeding by Dick Nowlin,
of the firm of Lindquist & Venum.

Appearing on behalf of Rose Wild, LLC, the project proposer, were Charles K.
Dayton and Byron E. Starns, of the firm of Leonard Street and Deinard.

Appearing on behalf of the City of Burnsville, the proposed project site, was
Roger N. Knutson, City Attorney.

Council staff participating in the hearing included Jim Uttley, planning analyst and
Lynn Delgea, associate general counsel.

Discussion was had concerning the wisdom of prefiled testimony for experts,
discovery, scheduling and other matters. Based upon all the proceedings, the
Administrative Law Judge makes the following:

ORDER

1. That on or before the close of business on November 2, 2001 each party
shall deliver to the Administrative Judge, each other party (or it's attorney, if
represented), and to the Council staff, a preliminary statement containing the
information called for in Minn. Rule, part 5800.0110. Either as a part of that document,
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or as a separate document, each party shall disclose the names and addresses of all
witnesses that the party intends to call at the hearing, along with a brief summary of
each witness’ testimony.

2. All direct testimony by experts1 shall be provided to the Administrative Law
Judge, each other party, and the Council staff no later than the close of business on
November 13, 2001. All prefiled testimony shall be in question and answer format, and
any exhibits which the witness is sponsoring shall be provided at the same time.
Pursuant to agreement among the parties, the direct testimony of William Cavanaugh of
Cavanaugh, Tocci, Associates shall be limited to the final study which he has already
prepared and submitted to the Council. Council staff has agreed to provide the study as
a part of the significance review report called for in Minn. Rule, part 5800.0110, Subp. 4.

3. All witnesses sponsored by the parties shall be subject to cross
examination. Each party may designate one expert whose cross examination may be
conducted by electronic means, including telephone or video.

4. The issue to be determined in this proceeding is whether the proposed
amphitheater is of metropolitan significance, in that it may have a substantial adverse
physical effect on existing or proposed land use or development in the City of
Bloomington with respect to noise pollution, pursuant to Minn. Rule, part 5800.0040,
Subp. 4.A.

5. The “public hearing” called for by Minn. Stat. § 143.173, as well as Minn.
Rule 5800.0110, Subp. 7, will be divided into two parts, an evidentiary hearing and a
public hearing. The evidentiary hearing will begin at 9:30 a.m. on Monday, November 19
in the Council's offices in St. Paul. It is likely that the evidentiary hearing will require at
least two days, and may require three. The public hearing will begin at 4:00 p.m. on
Tuesday, November 20, at the Oak Grove Middle School Auditorium in Bloomington. It
will reconvene at 7:00 p.m. at the same location. Further details of both the evidentiary
and public hearings are set forth in the Council’s Notice of and Order for Hearing, dated
October 26, 2001. Counsel are urged to attempt to stipulate to matters not in dispute or
otherwise agree on procedures that will expedite the presentation of non-controverted
evidence.

Dated this 29th day of October, 2001.

ALLAN W. KLEIN
Administrative Law Judge

1 An expert is a person who is not testifying about facts within his or her personal knowledge, but is rather
testifying about opinions based upon their knowledge, skill, experience, training or education.
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